The Protection of the Right to Health By the European Court of Human Rights by 花小敏
 学校编码：10384                              分类号      密级         
学    号：13620131150164                                UDC         
    
 
硕  士  学  位  论  文 
 
欧洲人权法院对健康权的保护 
  The Protection of the Right to Health By the European    
 Court of Human Rights 
花小敏 
指导教师姓名： 朱 福 惠  教 授 
专 业 名 称： 宪法学与行政法学 
论文提交日期： 2016 年  4   月 
论文答辩时间： 2016 年     月 
学位授予日期： 2016 年     月 
答辩委员会主席:          
评    阅    人:          























































































另外，该学位论文为（                            ）课题
（组）的研究成果，获得（               ）课题（组）经费或实





































（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 
 



































































As a regional human rights documents, the European Convention on Human 
Rights (hereafter referred as the “convention”), along with its protocols did not 
specify the right to health, but the European Court of Human Rights (hereafter 
referred as the “ECHR”), when applying the convention, offered protection on 
human right indirectly by using judicial activism and expanding interpretation of 
the “private and family life” and “home”, which was defined by article 8 in the 
convention. Therefore, this paper summarizes the stand of the ECHR on the right 
to health by analyzing human rights protection issue, which arose from the 
ECHR’s expanding interpretation of article 8 in convention . 
Chapter one illustrated the origin, content of the convention, convention-
based individual apply system and the element of the right to health implicated in 
the convention. 
Chapter two illustrated the application of article 8 in the convention based 
on the case of Lopez v. Spain, and Moreno Gomez v. Spain, etc. In these cases, 
The ECHR specified the human right factors in the private and family life as well 
as the home right, making the convention’s article 8 become the main law source 
of judicial protection to the right to health by expanding interpretation to 
“private and family life” and “home”. 
Chapter three illustrated that the ECHR confirm the corresponding country’s 
positive obligation to defined in the convention’s article 8 by expanding 
interpretation to “respect” and “no interference”, based on the hearing of some 
relevant cases. Also the ECHR’s attitude of protecting the health to right by 
applying positive obligation is also show in this chapter. 
Chapter four illustrated the application of the margin of the doctrine of 
appreciation in environment and health cases, and the ECHR’s supervision and 
review of the margin of the doctrine, based on the analysis of the case of Hatton 
and others v. UK, the case of Giacomelli v. Italy, and the case of Dzmyuk v. 
Ukraine. And then this chapter concluded the ECHR’s protection of the right to 
health during reviewing the margin of appreciation. 













protection of the right to health, i.e., through the “integrated protection” of both 
civil and political rights and indirect protection of human right in environmental 
health case, it summarized the characteristic of the protection of the right to 
health by the convention. 
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① 《欧洲人权公约》，即“Convention for the Protection of Human Rights and Fundamental Freedoms”，全称
为《欧洲保障人权和基本自由公约》。 
②  http://hudoc.echr.coe.int. 







































































                                           
① 国际人权法教程项目组.国际人权法教程（第 1 卷）[M].北京:中国政法大学出版社,2002.523. 








































通过、1998 年开始实施的《公约》第 11 号议定书，对这一两层法律保护体系
作出了较大的改革。根据第 11 号议定书的规定，欧洲人权委员会及欧洲人权
法院合并为欧洲人权法院，取消部长委员会在处理人权案件方面的决策职
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